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REMARKS 

This amendmcait is responsive to the Office Action dated June 6, 2003. Claims 1-7 and 
17-23 have been cancelled without prejudice to further prosecution. Applicants have amended 
claims 9 and 1 3. Claims 8-16 and 24-35 are pending. In the amended claims. Applicants have 
used underlines to indicate inserted matter. Applicants have used strike-through (where strike^ 
through can be easily perceived) and double brackets (where strike-through cannot be easily 
perceived) to indicate deleted matter. 

Applicants have amended claim 13 to correct a dependency. 

Provisional Rejection for Obviottsness-type Double Patenting: 

The Examiner provisionally rejected claims 1-35 under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-28 of commonly owned 
U.S. Patent Application No. 09/862,992. Applicants acknowledge the provisional double 
patenting rejection, and recognize tibiat the claims are not rejected at this time pursuant to a 
double patenting rejection. See MPEP § 804. 

Claira Rejection Under 35 U.S.C. S 112 

In die Office Action, the Examiner rejected claim 9 under 35 U.S.C. § 1 12, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which Applicants regard as the invention. Applicants have amended claim 9 for purposes 
of clarification. Applicants submit that claim 9, as amended, particularly points out and 
distinctly claims flie subject matter, as required by 35 U.S.C. § 1 12, second paragraph. 

Claim Rejection Under 35 TJ.S.C. ^ Ip? 

In the Office Action, the Examiner rejected claims 1-35 under 35 U.S.C. § 103(a) as 
being unpatentable over Daughtery, III, U.S. Patent No. 5,884,286. According to the Examiner, 
Daughteiy discloses various means and scenarios for exchanging commodities as well as means 
for hedging with options and futures contracts. In regard to claims 1-7 and 30-35, the Examiner 
asserted that Daughtery teaches using call options, bought at a premium, to guarantee a 
maximum price for a buyer. 
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The Examiner acknowledged that Daughtery lacks the specific teaching of calculating a 
price for the quantity of the commodity based upon the average of the selected prices as recited 
in pending claims 24-35. According to the Examiner, however, "it would have been an obvious 
design choice" at the time of the invention to modify Daughtery to have the price of the 
commodity based upon the average of prices, saying that averaging prices over an extended 
period of time was known in the business industry. 

The Examiner further acknowledged that Daughtery fails to disclose aggregating 
contracts into a smaller number of contracts between the buyer and a derivatives provider. The 
Examiner concluded, however, that such a modification would have been obvious. The 
Examiner asserted that it was known in the agricultural products industry, for example, that 
buyers may have contracts with a number of different farmers and that buyers purchase options, 
perhaps only a single options conb-act from a derivatives provider, in order to hedge against price 
fluctuations and thus be guaranteed at least a certain price. 
Applicants respectfiiUy traverse the rejections. 

In connection with combining references to support an assertion of obviousness, it is well 
established that the Examiner bears the burden of establishing a prima facie case of obviousness. 
TnreOetiker, 24 USPQ2d 1443, 1445 (Fed. Cir. 1992). In doing so, the Examiner must 
determine whether the prior art provides a "teaching or suggestion to one of ordinary skill in the 
art to make the changes that would produce" the claimed invention. In re Chu. 36 USPQ2d 
1089, 1094 (Fed. Cir. 1995). A prima facie case of obviousness is established only when this 
burden is met. 

The burden is still on the Examiner even when the Examiner relies upon a single 
reference. '"Even when obvioiisness is based on a single prior art reference, there must be a 
showing of a suggestion or motivation to modify the teachings of that reference." In re Kotzab . 
55 USFQ2d 1313, 1316-17 (Fed. Cir. 2000). 

In the case oflnreLee. 61 USPQ2d 1430 (Fed. Cir, 2002), the Federal Circuit stated: 
"This fectual question of motivation is material to patentability, and [can] not be resolved on 
subjective belief and unknown authority." Id. at 1 434. Determination of patentability must be 
based on evidence, id, at 1434, and the Examiner provided none: no references pertaining to 
aggregation or avera ging were cited, no offidaa notice was taken, no evidence of anv ldi idwa.<i 
presented; The Examiner's failure to present an evidentiary basis for the decision is cle^ya ^ 
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legal error. 14 Ass ations such as "common knowledge and common sense," eve n ifassumed to 
derive^frpmAe ExammgrVwcpCT tise, are not evidence, and c onduson^tajtegi 
th e Examiner's obligation to make an evidentia ry record. I d. at 1434-35: In re Dembic7a1c . 50 " 
USPQ2d 1614, 1617 (Fed. Cir. 1999). -- --- - - ' _ 

If indeed the elements were known in the art, then the Examiner ought to present 
evidence to support that conclnsion. In re Lee . 61 USPQ2d at 1435 ("[W]hen they rely on what 
they assert to be gene ra l knowledge to negate patentability, that knowledge must be aiticnl ateT 

placed on the record." ). The feilure to do so renders the Examiner's rejection arbitraiy, 
capricious and unreasonable. See id. at 1434. The Examiner may not arbitrarily, capriciously 
and unreasonably deny a claim by a mere declaration of obviousness without a supporting 
evidentiary record. 

Indq)endent claim 8 recites "a metiiod comprising: preparing contracts for delivery of 
quantities of an agricultural product between an elevator and agricultural producers; and 
aggregating the contracts into a smaller number of contracts between the elevator and a 
derivatives provider." Claims 9-16 depend on claim 8, and include these elements as well. 
Similarly, independent claims 24 and 30 r^te "a method for transacting transfers of agricultural 
products, the method comprising: preparing contracts for delivery of quantities of an agricultural 
product between an elevator and agricultiiral producers; aggregating the contracts into a smaller 
number of contracts between tiie elevator and a derijatives provider" and otiier elements. Claims 
25-29 depend on claim 24, and claims 3 1-35 depend on claim 30. All pending claims, therefore, 
recite "aggregating the contracts." - _ 

As to tiie "aggregating the contracts" element, the Examiner presented no evidence at all 
that Daughtery says anything about aggregating contracts for delivery ofqtia^ties of a 
commodity. The Examiner referred to a passage in Daughtery in which a cereal manufacturer 
buys an option (col. 7, lines 38-51), but nowhere in jhis passage does Daughtery mention that the 
c^ajjnanufectuier- h as a ny CQ ntractsJor.delive£y^of quantities of a commodity. On tiie 



contrary. Daughtery describes a situation in which the cereal manufacturer does not have any 
su^cOT itoacts, and tiie cereal manufacturer purchases a call option to purdiasgwheat at or below 
. the exerc ise-price.— 

The Examiner asserted that it was known in tiie agriculntral products industry that buyers 
may have contracts with a number of different farmers and thai buyere purchase options in order 
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to hedge against price fluctuations. Aside from being unsupported and therefore not providing 
any legal basis for rejection of Applicants' claims, the Examiner's assertions miss the point. 
Having contract s with a number of different faraiers and purcha sing o ptions to he dge against 
price fluctuations is distinct from agg regating contracts for delivery of quantitiesj)f,a commodity 
b etween an eley atoiLand.agricyJtu^ jjo to ^a smaller n umber of contracts between the 

elevator and a deriy atives„pro,viden as recited in claims 8-16 and 24-35. 

Independent clarm^4 and 3Qjfurther recite price-setting elements. Claim 24, for 
example, includes "observing the price of the agricultural product at observation points over a 
period of time; specifying a minimum price; for each of the observation pointS:^ selecting the 
minimmn price in the event the observed price is less than the minimum price, and selecting the 
observed price in the event tlie observed price is greater than the mixiimum price; calculating a 
price for a quantity of the agricultural product based on the average of th e selected prices and a 
discouxxt below the average; and paying to each agricultural producer an amount based upon the 
calculated price." Claim 30 pertains to a complementary method involving a maximum price. 

The Exaimner acknowledged that Daughtery lacks the specific teaching of calculating a 
price for the quantity of the commodity based upon the average of the selected prices as recited 
in claims 24 and 30. According to the Examiner, however, "it would have been an obvious 
design choice" at the time of the invention to modify Daughtery to have the price of the 
commodity based upon the average of prices, saying that averaging prices over an extended 
period of time was known in the business industry. 

Once again, the Examiner has applied the incorrect legal standard and has not produced 
evidence to support denial of claims. Daughtery does not disclose the elements recited in claims 
24 and 30, and the Examiner cannot meet the legal burden merely by making unsupported 
conclusory assertions. In re Lee. 61 USPQ2d at 1434-35. 

In addition, the Examiner's reliance upon "design choice" is a further application of an 
incorrect legal standard. The references themselves must teach or suggest the asserted "design 
choice." In re Chu . 36 USPQ2d at 1094. If the teaching or suggestion is missing, the Examiner 
may not fill in the gap in the evidentiary record by an unsupported assertion of '^design choice." 

Furfhexmore, the Examiner has failed to demonstrate how Daughtery discloses elements 
recited in claims 24-35. These claims recite, among other things, observing the price of the 
agricultural product at observation points over a period of time, selecting the minimum (or 
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maximum) price or the observed price, calculating a price for a quantity of the agricultural 
product based on the average of the selected prices and a discount below (or premium above) the 
average, and paying to each agricultural producer an amount based upon the calculated price. 
Daughtery does not disclose these claimed elements, and the Examiner has provided no evidence 
of any suggestion or motivation to modify Daughtery to include those elements. The Examiner 
simply appears to have ignored them, 

Clmi^Jl^^^^35^ite ' Maintaining anonymity between th e derivatives provider and 
the^gricultu^al p mdiocers," According to the Examiner, *nhe producers/sellers have absolutely 
no relationship with the derivatives provider," The Examiner, however, cited no reason for 
rejection of claims 1 1, 29 and 35. Mainteaance of anonymity is not disclosed in Daughtery , and 
the Examiner provides no reason or evidence that would suggest that maintenance of anonymity 
is not patentable. 

In connection with dependent claims 12, 1446, 20, 21-23, 25-27 and 31-33, the 
Examiner once again produced no evidence of unpatentability. Instead, the Examiner concluded 
that "use of a middleman" would have been obvious, that all of the commodities recited in claims 
14-16 and 21-23 were well known, that single option contracts axe effectively swaps, and that 
fees between buyers and derivative buyers are exchanged. Once again, all the Examiner offered 
was conclusory statements, not evidence. The Examiner's conclusions may be erroneous, but the 
Examiner offered no reasoning of any kind by which Applicants can point out the errors, nor has 
the Examiner cited any reference in support of the concluisions, 

Daughtery does not disclose elements recited in claims 8-16 and 24-35. The Examiner 
has not provided the record and reasoning that would justify rejection of claims 8-16 and 24-35 
under Daughtery. Tlie rqections of claims 1-7 and 17-23 are mooted by Applicant's cancellation 
of those claims in the interest of advancing prosecution, but the Applicant does not concede that 
the grounds for rejection of the cancelled claims have any merit, and to the contrary, many of 
Applicant's arguments with respect to claims 24-35 are applicable to the rejections of the 
cancelled claims as well. For at least the above reasons, the Examiner has failed to establish a 
prima Stcie case for non-patentability of Applicants' claims 8-16 and 24-35 under 35 U.S.C. 
§ 103(a). Withdrawal of these rejections is requested. 
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CONCLUSION 

All claims in this application are in condition for allowance. Applicants respectfully 
request reconsideration and prompt allowance of all pending claims. Please charge any 
additional fees or credit any overpayment to deposit account number 50-1778. The Examiner i; 
invited to telephone the below-signed attorney to discuss this application. 

Date: 

SHUMAKER & SIEFFERT, P.A. 
8425 Seasons Parkway, Suite 105 
St. Paul, Minnesota 55125 
Telephone: 651.735,1100 
Facsimile: 651.735.1102 



By: 

Name: Daniel J. ftanson ^ 
Reg. No.: 46,757 
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